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Incentives for change: Working with the
media
The media has a decisive role in 21st century
democracy. Its influence on decision-making
processes is extremely strong, and quite
often, it disturbs the proper balance among
the authorities. It is important to remember
that from time to time, the media determi-
nes its own positions and is not satisfied with
simply delivering the objective news. This
obligates any sustainability unit to invest
considerable thought in its own media relati-
onships. 
On the one hand, broad, positive media co-
verage of the unit’s work will help expand its
influence. On the other, sustainability units
will by nature seek to deepen public
 discourse, and to bring long-term considera-
tions and externalities into the decision-ma-
king process. This poses a problem for any
such unit, however, as many of these things
are not easily rendered in the visual language
of the media.
To improve ratings, the media focuses on im-
mediate drama and anxiety. By contrast, su-
stainability units should deal with
implications for the future, with finding crea-
tive solutions not in the realm of danger and

drama, but in the thoughtful creation of our
own future. We are rarely speaking about a
cocked gun at a person’s head, but of future
dangers.
However, through creativity, daring and ori-
ginal thinking, these structural difficulties can
be overcome. A way can be found to tell the
story of our children and grandchildren in a
life-embracing and heart-warming manner.
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Towards the implementation of transgenerational principles?
by Dr. Emilie Gaillard Sebileau

n 2005, an Environmental Charter was
adopted in order to integrate new fun-
damental rights and duties for the envi-

ronment and future generations. In 2008,
an official committee presided by Mrs Si-
mone Veil was commissioned to examine
whether or not, the preamble should be
 reformed so as to take bioethical issues into
account.1 Even though the Committee de-
cided not to change the preamble, this was
rather due to the fact that French constitu-
tional law has a large spectrum of possibili-
ties in order to adapt to bioethics issues.
Nevertheless, as many members of the exe-
cutive clearly expressed their will to protect
future generations, the question of imple-
menting justice through constitutional prin-
ciples now clearly has to be examined.
Are there, in French constitutional law, suffi-

cient provisions to provide a juridical de-
fence of future generations? Should they be
considered as a new entity protected by con-
stitutional law? Are new revisions really ne-
cessary? Last, but not least, are there
transgenerational principles capable of im-
plementing a juridical protection of future
generations? 
Contrary to widespread opinion, the imple-
mentation of justice towards future genera-
tions may be possible, in many ways de lege
lata. However, from the constitutional ima-
ginary to the normative implementation of
French constitutional law, it is an epistemo-
logical break that must first be described. We
have inherited a limited temporal matrix in
which the social contract is supposed to take
place.2 This philosophical perception has
been inserted deeply into the heart of the

French constitutional imagination. If Arti-
cle 6 of the 1789 Declaration of the Rights
of Man and Citizen states that “Law is the
expression of the general will”, it is evidently
that of actual people. Moreover, it involves
the notion that drafters of the constitution
and legislative powers do not have the legi-
timacy to endow laws for future generations.
If not, the fundamental law would be syn-
onymous with illegitimacy. In this context,
no law for the future may be formulated as
it would be contrary to the freedom of indi-
viduals. The full cycle has occurred when
reading Article 5 of the 1789 French Decla-
ration of the Rights of Man and Citizen
which sets out that “The Law has the right to
forbid only actions which are injurious to so-
ciety”. Given that the XIXth century’s society
was not in touch with future generations,

I

Fourth Panel “Intergenerational Justice and
Constitutional Law: Prof. Dr. Francisco Pereira
Coutinho, Dr. Emilie Gaillard Sebileau, Sán-
dor Fülöp and Judge (ret.) Shlomo Shoham



the concept of law could not be conceived
of in another way that of reciprocity bet-
ween human beings. In other words, there
is a paradigm of juridical reciprocity that has
expended from our constitutional imagina-
tion to the implementation of laws. 
Since the XXIst century is characterised by
new actions of humankind that are harmful
for future generations (directly by posing a
threat on their human condition or indi-
rectly by mortgaging their natural resources
in particular), wouldn’t it be legitimate to
take the future into account? Undoubtedly,
our historical context requires a new ap-
proach to the concept of democracy. The
very first step has to be done at the ends of
our common juridical imagination in order
to move away from the juridical reciprocity
paradigm. Two transgenerational founding
principles could help the implementation of
justice toward future generations. From our
point of view, they can already use French
constitutional law de lege lata in support.
I. First, a Temporal Non-Discrimination Prin-
ciple would legalise a new ethical approach
of social relationships, throughout generati-
ons.3 The validity of values or rights must
not be limited in a temporal frame excluding
future generations nor the environment. By
virtue of this founding principle, the actual
human beings would no longer have the
right to mortgage the future only because of
their temporal condition.4 In French consti-
tutional law, there are enough provisions in
order to implement this founding principle.
But a main distinction may be first made:
the temporal non discrimination principle may
be differently applied contingent on the
knowledge context;5 that is to say, whether the
context is that of uncertainty or not. Since
the French Environmental Charter has been
adopted, the precautionary principle has
been held at the constitutional level. Surpri-
singly, according to some author’s point of
view, the formulation has been totally revie-
wed in order to limit and to confuse its
range.6 Whether Article 5 has denatured the
original principle or not, there is still a con-
stitutional cornerstone for implementing the
law for protecting future generations in a
context of uncertainty. Now, it is totally per-
mitted to imagine a legislative power that
sets out laws in order to protect our society
from irreversible and serious threats to the
environment. Concerning respect for the fu-
ture, the French constitutional court now
has a foundation to exercise its constitutio-
nality of the law or conventionality controls
against serious or irreversible environmental
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damages. This article provides strong sup-
port in order to initiate the defence of a pu-
blic order now considered as open to the
purpose of protecting future generations.
Thus, it logically appears that this protection
is likely to be applied in other fields than the
environmental ones. The implementation of
the temporal non-discrimination principle,
implies new juridical logics and also new in-
criminations. Article 5’s main virtue is to
permit to overtake the human generational
timeframe in a context of uncertainty. Ne-
vertheless, time provides us with a sense of
certainty. In a context of certainty, French
constitutional law should all the more pro-
vide a juridical protection to future genera-
tions. Yet, the constitutional ways have still
to be defined. Many provisions could be in-
voked. First, the seventh recital of the pre-
amble of the French Environmental Charter
aims at respecting future generations to-
wards the concept of sustainable develop-
ment. Now, even though the Constitutional
Council has to pronounce whether the
whole Charter has a constitutional value or
not, it is possible to say that future generati-
ons are, at least, a new entity that have to be
protected by French constitutional law. In-
deed, if the temporal non-discrimination
principle may be implemented by French
constitutional law in a context of uncer-
tainty, it has to remain the same all the more
in a context of certainty. The Constitutional
Council may also invoke Article 5 of the
Human Rights Declaration of 1789 or Arti-
cle 1382 of the French Civil Code.7 In fact,
it will have to be precise whether the pro-
tection of future generations has become a
new constitutional objective, a new compo-
nent of the public order, a new principle
particularly necessary to our time or a full
constitutional principle. Now that a “prio-
rity constitutional question” has become ef-
fective (since March 2010, new Article 61-1
of the constitution), the hypothesis may be
realised (in GMO’s or Chloredecone’s cases
for example). 
II. Second, with regard to comparative law,
a Future Generations’ Dignity Principle would
complete the reshaping of the juridical land-
scape. The concept of dignity tends to pro-
tect the very humanity of human beings, in
every human being and beyond. It is an
open concept that may permit a mobiliza-
tion of consciousness. The Committee pre-
sided by Mrs Veil proposed to inscribe the
terms of ‘equal dignity of everyone’ in Arti-
cle 1 of the French constitution. In compa-
rative law, one cannot fail to notice that the

dignity principle tends to be extended to fu-
ture generations.8 In any case, new revisions
are not really necessary: constitutional case
law, others constitutional principles may
permit its development. It would initiate a
reshaping of the human rights landscape.
Various projects of declaring future genera-
tions’ human rights tend to confirm the in-
creasing power of the Future Generations’
Dignity Principle. It would integrate into
the system the four human rights generati-
ons and also transgenerationalise them. The
influence of international human rights con-
firms also a clear tendency to give rights to
humanity. Juridical creativity can now be li-
berated.
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maines d’attributions, à la mise en œuvre de
procédures d’évaluation des risques et à l’adop-
tion de mesures provisoires et proportionnées
afin de parer à la réalisation du dommage.
7. This article (which sets out the Principle
of Civil Torts) has been held at the consti-
tutional level. 
8. Constitution of Japan Art. 11 and Art.
97; Art. 20 A, German Fundamental Law;
Article 141 of the Bavarian Constitution.
See, J. M. Rojo Sanz (1992): Los derechos hu-
manos de la futuras generaciones, in Derechos
humanos : Concepto, Fundamentos, Sujetos,
coord. J. Ballesteros Llompart, ed. Tecnos.
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intergenerational justice in Portugal
by Prof. Dr. Francisco Pereira Coutinho

he principle of intergenerational ju-
stice has been granted constitutio-
nal protection in Art. 66 of the

Portuguese Constitution, where it is stated
that natural resources must be explored with
due regard for this principle. Moreover, Art.
5 of the law on urban and territorial ma-
nagement also refers to the intergeneratio-
nal justice principle to assure that future
generations are granted a well managed ter-
ritory.
It is not surprising that it was within this fra-
mework that the constitutional concretiza-
tion of the principle of intergenerational
justice occurred. Indeed, it was within envi-
ronmental law that the complex theoretical
question of collective rights was first addres-
sed and solved. Since no one can claim to be
the sole owner of the environment, this right
could not be judicially enforced. The theory
of the ‘diffuse interest’ was then created to
overcome this problem. Nowadays Portu-
guese courts unanimously recognize the en-
vironment as a diffuse interest. This has
obviously led to the recognition of ever in-
creasing rights to organizations devoted to
the protection of the environment, such as
the right of popular action, which finds its
constitutional ground on Art. 52 of the
Constitution. 
The possibility of extending the principle of

intergenerational justice over financial issues
is now one of the hottest topics on the poli-
tical agenda in Portugal. Just recently the
Portuguese Minister of Foreign Affairs came
forward with the idea of introducing a 3 per-
cent limit to the public deficit in the Con-
stitution. Several other commentators have
also expressed their belief that the soaring
public debt has to be stopped in order not to
jeopardize the country’s future.
One can infer from the principle of interge-
nerational justice that our decisions should
not radically condition the power that fu-
ture generation will have to make policy de-
cisions. In other words, we cannot deplete
the country’s resources in such a way that fu-
ture generations cannot make relevant deci-
sions. As it is well known, the concretization
of social policies is fundamentally dependent
on the financial health of the State. Social
security, housing or even education policies
for future generations can be limited by the
financial decisions of today. Therefore, one
must find legal instruments that can limit
government powers to financially deplete
the countries resources through the accu-
mulation of loans or debt.
The problem is that some of the solutions
given to implement some kind of generatio-
nal equity within our community simply do
not seem to be able to solve this problem.

For instance, introducing a constitutional
limit to the deficit may create the perception
that the problem is solved magically, but it
will probably lead to a simple violation of
the constitution, either directly or indirectly
through imaginative and non-transparent
budgets. In this matter, there are no consti-
tutional silver bullets that could kill the we-
rewolf that is our current deficit problem
right now. 
However, there are some measures that
could be implemented: one example is to in-
troduce in the Constitution a general finan-
cial intergenerational justice clause similar
to the one found in Art. 115 of the German
Constitution that states that “revenue obtai-
ned by borrowing shall not exceed the total of
investment expenditures provided for in the
budget; exceptions shall be permissible only to
avert a disturbance of the overall economic
equilibrium”; another is to adopt transparent
budgets that incorporate generational costs.
That means that the governments must in-
ternalize additional costs that are their own
responsibility. Modern budgets should, the-
refore, include intergenerational costs asso-
ciated with the rise of the expense, as well as
a prediction of the social expenses the State
may face in the future. That will also mean
presenting credible alternative macroecono-
mic scenarios of public finance. 
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